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EDITORIAL 


Tue Annual Report of the Council of The Law Society for 
the year 1947-48 deserves the most detailed attention of the 
profession, and, as the welcome increase of the membership 
of the Society continues and the authority of the Council 
to speak for all solicitors becomes more apparent, the duty 
of members of the Society to study these reports becomes 
greater every year. 

To most readers the feature of chief interest in the current 
report will be the series of appendices containing memoranda 
submitted by the Council to the Lord Chancellor, or to 
Departmental Committees, on various projected reforms 
in law and practice. Solicitors who rightly complain of the 
present low rates of remuneration for non-contentious business 
are sometimes heard to inquire what The Law Society is 
doing in this matter. The answer is now plain for all to see 
in p. 53 of the report. The Council’s recommendations aim 
at a substantial increase in conveyancing charges on really 
large transactions without affecting the pocket of the “ small 
man’’ whose house costs him no more than £10,000. 
The Council also point out that the assumption that a sale 
of registered land involves substantially less work than a 
sale under an unregistered title is no longer true. Searches, 
town planning inquiries and all the more irritating and time- 
wasting features of conveyancing can be an equal burden 
in each case, and the Council’s recommendation of a general 
revision of all conveyancing charges in connection with 
registered land will have general support. 

More controversial are the recommendations with regard 
to counsel’s fees. The abolition of the “ two-thirds rule ”’ 
for junior counsel and of the payment of special circuit fees 
are widely supported and have, it is believed, the approval 
of many members of the Bar. 

The suggestion that counsel should be remunerated on a 
quantum meruit when a brief has been delivered but the action 
never comes to trial has considerable merit at first sight but 
may penalise the conscientious and encourage the idle. If 
a brief is delivered early, counsel will read it at once to satisfy 
himself that all is in order, but who is to know whether he 
has actually done this if the case is subsequently settled ? 
Last-minute settlements, although they relieve counsel 
from the responsibility of conducting the case, do not release 
him early enough to accept another brief for the same day 
in a different court. Perhaps a more simple solution would 
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be to provide that one-third of the marked fee is payable on 
delivery of the brief and the remaining two-thirds becomes 
payable if the case is not disposed of at least forty-eight hours 
before the time fixed for the hearing. The suggestion that 
counsel should be allowed to go into court with an unmarked 
brief and have his fee fixed by the taxing master after the 
event will not be universally acceptable. The advantages 
of a system which requires counsel to have his brief marked 
in advance are obvious. 

On the subject of Stock Exchange commission the report 
explains the efforts made by the Council to obtain a review 
of the Stock Exchange Council’s denial of commission to 
solicitors, and ends on a sombre note of failure. Readers 
will be encouraged to observe, however, that a number of 
brokers, described by the Financial Times as “ an influential 
block of Stock Exchange firms,” have now taken the 
initiative and are said to be petitioning the Stock Exchange 
Council for a reopening and review of" the situation. The 
present indications are that the Stock Exchange Council 
are not sympathetic. 

The domestic affairs of The Law Society may be judged 
from the statement of accounts which accompanies the 
report. An increase of £12,000 in administration expenses 
(mainly attributable to increased salaries and wages) goes 
far to offset the increased revenue from members’ subscriptions 
but, on the working of the Society as a whole, there is an excess 
of income over expenditure of £674, as compared with a 
deficit of over £2,000 in the previous year. 

The Articled Clerks’ (Legal Education) Account has 
apparently been causing the Council some concern, but this 
also shows an excess of income as compared with a very 
substantial debit balance in 1946-47. In view of this apparent 
recovery it is hard to justify the Society’s action in making 
the recent very substantial increases in the fees payable at the 
Society’s examinations. The fee for the Final Examination 
is now £20, as against 10 guineas charged previously, and 
this is undoubtedly very high when compared, for example, 
with the Bar Final fee of {2 12s. 6d. The actual cost of 
setting, printing and correcting the examination papers has 
not risen to the extent suggested by these increases, and the 
new fees will therefore operate to improve the state of the 
account as a whole. It is to be hoped that this is only a 


temporary measure. YAW | i 
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CURRENT TOPICS 


Privileges of the Commons 


S1rR ALAN P. HERBERT, ever doughty in freedom’s cause, 
has vindicated the privileges of the House of Commons in a 
letter to The Times of 24th June. He cited R. v. Sir R. F. 
Graham-Campbell and Others, ex parte Herbert (1935|1K.B.594, 
in which a court consisting of Lord Hewart, L.C.J., and 
Avory and Swift, JJ., held that the licensing Acts did not 
apply to the House of Commons. Avory, J., said that it 
was impracticable and impossible to apply the Acts to the 
House of Commons, and Lord Hewart quoted from the 
judgment of Lord Denman, L.C.J., in Stockdale v. Hansard 
(1839), 9 A. & E. 1, in which he referred to the power and 
dignity of the Commons as “ the grand inquest of the nation 
and the privileges granted to them for that purpose without 
a murmur or a doubt.’”” Whether this dictwm is sufficient 
foundation for the sweeping decision in R. v. Graham-Campbell 
may be the subject of argument, but the latter decision 
which, incidentally, was the result of Sir Alan Herbert’s 
initiative, stands and is rightly acted upon, until higher 
authority reverses it. The Parliamentary Secretary to the 
Ministry of Food had emphatically stated that the food 
regulations applied in the dining-room of the Commons, 
against a member’s assertion that compliance was purely 
voluntary. Sir Alan Herbert pertinently commented that a 
regulation about bread on the table could hardly have more 
force than the Licensing Acts. It is well, Sir Alan said, that 
Ministers and others should know and acknowledge the law. 
The moral appears to be that even Ministers are not 
infallible. 


Town and Country Planning: More Orders 


ORDERS made in anticipation of the coming into force on 
the 1st July of the Town and Country Planning Act, 1947, 
include the Town and Country Planning (Erection of Industrial 
Buildings) Regulations, 1948, whereby the Board of Trade 
prescribe all classes of industrial buildings for the purposes 
of s. 14 (4) of the Act of 1947. It will be remembered that 
under that section an application for permission to develop 
by the erection of an industrial building of any class so 
prescribed shall be ineffective unless the Board of Trade 
certify that the development is consistent with the proper 
distribution of industry. This week, also, the Town and 
Country Planning (Minerals) Regulations, 1948, have been 
approved by Parliament. They adapt the wording of the Act 
to fit the particular circumstances of the minerals industry 
and provide that existing mineral undertakers will not have 
to pay any development charge for three years from Ist July, 
1948. The regulations also provide for the adjustment of 
liabilities between lessee and lessor in order to ensure that, in 
so far as royalty payments under a lease represent development 
value, the lessee is relieved of his liability to the lessor to the 
extent of the development charge which he will be required 
to pay to the Central Land Board. The royalty owner will, 
of course, be able to claim for loss of development value on the 
compensation fund. The regulations provide for a special 
tribunal to be appointed by the Lord Chancellor to deal with 
cases of dispute. Mention should also be made of the Town 
and Country Planning (Modification of Mines) Regulations, 
1948, which apply the Mines (Working Facilities and Support) 
Act, 1923, so that anybody who wants to work minerals in 
future and cannot come to terms with the owner can, if what 
he wants to do is in accordance with the development plan, 
apply to the Railway and Canal Commission for the compulsory 
grant of working rights. 


Town Planning: Transfer of Property and Offices 


A COMPLEX and lengthy statutory instrument (S.I. 1948 
No. 1236) which came into operation on 1st July provides for 
the transfer to local planning authorities for the purposes of the 
Town and Country Planning Act, 1947, of property held and 
liabilities incurred for planning purposes before the coming 
into force of the Act by county district councils and joint 


planning committees, which ceased to be local planning 
authorities on Ist July, 1948. The regulations provide 
machinery for compensating persons who lose employment 
or remuneration as a result of the transfer of functions. Such 
a person must have served for at least eight years in central 
or local government in order to be entitled to compensation. 
He must further not have refused a reasonably comparable 
office. A claimant who is aggrieved by a decision of a 
compensating authority may appeal to referees appointed 
by the Ministry of Labour and National Service after consulta- 
tion with the Lord Chancellor. Officers employed by a 
joint committee on a part-time basis, it is provided (Circular 
No. 46, issued on 15th June, gives the example of a clerk to a 
county district council who also acts as clerk to a joint 
planning committee), as well as officers employed by a county 
district council who devote less than 50 per cent. of their time 
to planning duties, are not to be transferred. On the other 
hand, if they fall within the definition of “ existing officer ”’ 
in Pt. III, they may be able to claim compensation for loss 
of emoluments. 


Requisitioning by Local Authorities 


THE authority delegated by the Minister of Health to 
local authorities for the purpose of requisitioning unoccupied 
houses is contained in circulars issued by the Minister from 
time to time. Considerable publicity was given to this 
system by the judgments of the Court of Appeal in Blackpool 
Corporation v. Locker {1948} 1 K.B. 349 (ante, p. 118). 
Circular No. 106/48, dated 25th June, 1948, announces that 
the present general delegation to local authorities will not be 
renewed after 30th June, 1948. Instead, the local authority 
will be required to obtain from the Principal Housing Officer 
specific sanction for the requisition of each individual house. 
The conditions on which the requisition will be authorised 
will generally be the same as those contained in the earlier 
circulars referred to in the Blackpool case, but the new system 
will allow more, or less, stringent conditions to be imposed, 
in respect of any individual house, if the Principal Housing 
Officer thinks fit. 


Amendment of Building Licences to cover 
Increased Costs 

Wuere the licensed cost under a building licence has been 
exceeded although no work outside the licence has been done 
and the architect could not know beforehand that the cost 
would be exceeded, the defence afforded by proviso (a) to 
para. 6 of Defence Regulation 56A is available and the 
technical infringement is normally cleared by the issue of a 
letter to the effect that no further action will be taken. 
According to Circular 104/48, issued by the Ministry of 
Health on 21st June, such an exculpation is not regarded as 
sufficient from the point of view of the architect, who is still 
in the position of having to give a certificate inconsistent with 
the licence. The circular states that there is no power under 
the regulation to issue retrospective licences. It has, however, 
been decided that the cost inserted on the original licence may 
be amended in these cases to show the actual cost of the work 
on completion. Any amendment, it is stated, may only be 
made at the written request of the building owner or the 
person paying the cost of the work, and may not be made at 
the request of any person acting on behalf of either of these 
parties. Where it appears that a contravention has occurred 
on other grounds no amendment of the licence may be made 
without reference to the Regional Director of the Ministry of 
Works. The arrangement will not absolve the architect, 
builder or building owner from the necessity of applying for a 
supplementary licence if it becomes apparent in the course of 
the work that the cost will be exceeded, and prior approval 
will still be necessary if work outside the licence is to be done. 
The circular states in conclusion that the amendment will 
be made on both the building owner’s copy of the licence 
and on the file copy. As to the position of the builder, see 
Bostel Bros., Ltd. v. Hurlock, p. 361, post. 
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Building Control Relaxations 

THE announcement by Mr. Key, the Minister of Works, 
in the Commons on 21st June, that the building control had 
that day by order (Control of Building Operations (No. 11) 
Order, 1948) been relaxed, is pleasing, if a little overdue. 
No licence is now required for repairs to property amounting 
to £100 in any one year, starting on Ist July, 1948. The 
expenditure may be made all at once or may be spread over 
the year. Ordinary decorating labour is available, as the 
Minister stated. What he did not state is the fact that it 
has been available for some time past, and the rigid control 
which has prevented householders and business people from 
covering up the wear and tear of years of neglect was bringing 
both itself and the law into disrepute owing to widespread 
infringement by otherwise respectable citizens. For months 
past there has been plenty of paint and wallpaper available, 
and the householder who applied for a licence to decorate 
his house knowing that paint was not scarce could not 
think highly of a control which permitted him to paper a 
room but usually prohibited him from painting the woodwork. 
Local authorities will now be relieved, it is hoped for all time, 
from the invidious task of deciding what should and what 
should not be done to brighten our shabby homes and offices, 
and will thereby gain not only in self-respect, but also in the 
respect in which they are held generally. 


Licences for Private Building 

Ministry of Health Circular No. 108/48, dated 25th June, 
1948, contains details of the powers now enjoyed by local 
authorities to sanction private building. Out of the total 
allocation of houses authorised by the Ministry to be built 
in the particular district the local authority may grant 
licences for building, by private individuals, up to one-fifth 
of such allocation. It is intended that these licences should be 
granted to persons who wish to build houses for their own 
occupation. Private building for sale to unspecified persons 
is not to be sanctioned but the private building of houses to 
be let may be authorised to satisfy genuine needs. After 
considering the size and composition of the family for whom 
the house is intended, local authorities may allow houses 
privately built under licence to have a superficial area of up 
to 1,500 square feet. The building cost and rent chargeable 
must be fixed on the grant of the licence. 


Company News 

THE Companies Act, 1948, having received the Royal 
Assent this week, came into force on 1st July, and practitioners 
will be glad to learn that copies of the Act are already available. 
It is also announced this week that the Board of Trade have 
recognised a number of bodies of accountants for the purposes 
of s. 23 (1) of the Companies Act, 1947 (s. 161 of the consolidat- 
ing Act), i.e., for purposes of the qualifications of auditors. 
Details appear on p. 364. A further matter of interest to 
those concerned with companies is the installation at the 
Companies Registration Office of a new names index to 
facilitate public search. The index contains names of “ live ”’ 
companies only and is arranged strictly in alphabetical order. 
All entries are printed in capitals, thus avoiding the incon- 
venience of the old system under which both printed and 
manuscript entries had to be referred to. The Board of 
Trade have issued a leaflet describing the changes in the 


reguter. The Wilde Case 

Mr. Justice Humpureys recalled, in a foreword to the 
“ Trials of Oscar Wilde,” edited for the Notable British Trials 
Series by H. MontcomMery HybDe and published last week, 
that as junior to Sir Edward Clarke, Q.C., and C. W. Mathews, 
he had a complimentary brief delivered by his father, who 
was acting as solicitor to Oscar Wilde. One of the curious 
facts revealed by Mr. Justice Humphreys is that Wilde 
afterwards admitted that he lied in giving his solemn assur- 
ance of his innocence to his solicitor, and none of Wilde’s 
friends came forward to give to the solicitor even a hint of the 
life Wilde had been leading, though they were ready enough 
at a later stage to offer information upon it. Three of them, 
Mr. Justice Humphreys stated, came to his chambers just 
after Wilde had been committed for trial, with the suggestion 
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that ‘‘ dear Oscar could not help himself ; he had always had 
these tendencies.” After the failure of the prosecution of the 
Marquis of Queensbury, it is disclosed in Mr. Hyde’s brilliant 
introduction, Wilde and Douglas called at the offices of Lewis 
and Lewis, solicitors in Ely Place, and asked Sir George Lewis 
if he could suggest anything. ‘‘ What is the good of coming 
to me now?” said Sir George. “I am powerless to do 
anything. Ifyou had had the sense to bring Lord Queensbury’s 
card to me in the first place, I would have torn it up and 
thrown it in the fire, and told you not to make a fool of 


yourself. Pensions and Civil Damages 

In reply to a request by Mr. MANNINGHAM-BULLER to make 
a statement on the effect on disability pensions and grants 
of awards of damages in civil courts, the MINISTER OF PENSIONS 
announced in the Commons on 22nd June a new practice, 
which, he said, would apply as from 5th July. This would 
be: (a) In the case of the disablement pensioner only 25 per 
cent. of the damages will be taken into account for the 
abatement of pension ; (b) In the case of the war widow, the 
present practice of disregarding 10 per cent. or £50 of the 
damages, whichever is the greater, will be continued, but in 
taking account of the balance, the pension will not be reduced 
below 30s. a week where the widow is over forty years of age, 
or is incapable of self-support or has children, or 20s. in any 
other case ; (c) In the case of children, £150 of the damages in 
respect of each child will still be disregarded, but the minimum 
allowance for the first child will be 7s. 6d. a week instead of 
5s. as at present. In answer to a further question the Minister 
said that the courts in awarding damages will not take into 
account any income received by way of war pension (see 
Dennis v. L.P.T.B. [1948] 1 All E.R. 779). 


Ferries in Britain 

THE report of a Ministry of Transport Committee set up 
in 1946 to investigate ferry services linking trunk and classified 
roads was published on 22nd June. Highway authorities, it 
recommends, should be empowered to take over, compulsorily 
if necessary, ferries linking trunk or classified roads and such 
ferries should be treated as part of the highways and freed 
from tolls. Where, however, highway authorities find that 
their share of the cost of improvements is too heavy, a limited 
concession may prove to be necessary. Any expenditure 
which is incurred should, it is recommended, be met in part 
by Government grants. Ferries which are excluded from the 
general recommendations are the Hull-New Holland, the 
Portsmouth-Fishbourne, the Portsmouth—Ryde, the South- 
ampton—Cowes, the Lymington—Yarmguth, and the Aust- 
Beachley. The report also contains recommendations designed 
to extend and improve certain existing ferry services. 


Recent Decisions 

In Pearson v. Coleman Brothers, on 22nd June (The Times, 
23rd June), the Court of Appeal (the MASTER OF THE ROLLS 
and WRotTTESLEY and EVERSHED, L.JJ.), in allowing an 
appeal from a judgment for the defendants bya deputy county 
court judge, held that where a girl of seven visited a circus 
where there was no public lavatory, and was clawed by a 
caged lion when she sought a secluded place to relieve herself, 
she had acted reasonably, and as she was an invitee and not a 
trespasser and the defendants had not taken adequate steps 
to intimate to children that the area into which the plaintiff 
had wandered was prohibited, the plaintiff must succeed. 


In Allenv. Allen, on 25th June (The Times, 26th June), the 
Court of Appeal (WROTTESLEY and EVERSHED, L.J J.) reversed 
a decision of WALLINGTON, J., granting the care and control 
of a child to its father who had obtained a decree of divorce 
against its mother in an undefended suit based on the mother’s 
adultery with a co-respondent who had, after the decree nisi 
had been made absolute, married the respondent. The court 
held that the welfare of the child was the paramount considera- 
tion, and as there was no suggestion that the mother was a 
bad mother or a bad housekeeper or otherwise unfit to look 
after the child, the fact that she had once committed adultery 
did not make her unfit to look after the child, as compared 
with one who had not committed adultery. 
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APPROPRIATION OF INFANTS’ PECUNIARY LEGACIES 


THE bequest of a pecuniary legacy to an infant, who can give 
no receipt for it in person or through his parents or guardians, 
has always had its problems for executors, who in many cases 
desire to discharge themselves and the residuary estate from 
further responsibility for it by appropriating investments 
which the infant will be obliged to accept in satisfaction of 
the legacy on attaining full age, or otherwise satisfying it in 
a lawful manner. Sections 41 and 42 of the Administration 
of Estates Act, 1925, have provided the necessary authority 
for this purpose in certain cases where it did not exist 
previously, but the scope of these sections is by no mean$ 
unlimited, and it may be useful first to glance at the general 
law on this subject as it exists independently of statute. 

Briefly it may be said that under the general law, apart 
from any express power in the will, executors and trustees 
have no authority to make a binding appropriation of a fund 
for an infant’s legacy, whether vested or contingent, except by 
way of payment into court, unless the will shows some 
indication that the legacy is to be held as a separate trust fund 
during minority. 

For contingent legacies this principle was confirmed in 
Re Hall {1903} 2 Ch. 226. Some remarks of Romer, L.J., in 
that case at p. 233 seemed not unnaturally to indicate that 
it did not extend to vested legacies and that there is inherent 
power to appropriate these. But Kekewich, J., in Re Salaman 
[1907] 2 Ch. 46 and Eve, J., in Re Salomons [1920] 1 Ch. 290 
refused to attribute such a meaning to these remarks, taking 
them to refer only to the possibility of setting aside a fund to 
secure the legacy (which might discharge the executors 
personally, but not the residuary estate) as distinct from 
appropriating in the full sense. In both these cases it was 
held that there was equally no power to appropriate to a 
vested legacy given direct to an infant without the inter- 
position of any trust. 

Where the will indicates that the legacy should be held as 
a separate trust fund for the infant, the position is entirely 
different and there is inherent power to appropriate authorised 
investments to satisfy such a legacy. The bequest of a sum 
to trustees to hold in trust for an infant is apparently 
sufficient indication for this purpose. Thus in Re Oswald 
[1920] W.N. 22, where the testatrix directed her trustees to 
stand possessed of a sum not exceeding £1,700 in trust for 
an infant on attaining twenty-one, it was held that the 
appropriation by the executors of authorised investments of 
the value of £1,700 bound the legatee although they had 
depreciated by about £200 when he attained twenty-one. 

Such being the state of the law apart from statute, we may 
now examine the effect of ss. 41 and 42 of the Administration 
of Estates Act. An absolutely vested legacy, though given 
direct to the infant, may clearly be appropriated by personal 
representatives under s. 41 (1) (ii) (a) with the consents of the 
infant’s parents or guardian. The section seems equally 
applicable to a legacy given in trust for an infant absolutely ; 
and although there will probably be power under the general 
law to appropriate authorised investments to such a legacy, 
executors may find it useful to obtain the additional 
protection of the section by obtaining the consents of the 
parents or guardians. If this is done, unauthorised invest- 
ments may in fact be appropriated—such being the effect of 
s. 41 (1) (ii) and (2) ; but the power to do so should, of course, 
be used with caution. 

The application of s. 41 to contingent legacies is not so 
straightforward. The learned editors of ‘“‘ Lewin on Trusts,” 
14th ed., at p. 305, suggest some doubt as to whether it 
applies to these at all, referring particularly to subs. (8). It 
seems, however, that the language of the section must be 
wide enough to cover them. Section 41 (1) allows appro- 
priation “ in or towards satisfaction of any legacy bequeathed 
by the deceased or of any other share or interest in his estate 
whether settled or not,’ and subs. (8) defines a settled legacy, 
share or interest as including “ any legacy, share, or interest 
to which a person is not absolutely entitled in possession at 
the date of the appropriation.’’ Unless one is to attribute 


some special restrictive meaning to the words “to which a 
person is not absolutely entitled in possession,” for which 
there seems to be no warrant, it is impossible to deny that 
a contingent legacy is a “ settled ’’ legacy or interest within 
the meaning of subs. (8). But even though this view is 
accepted, certain difficulties remain in applying the provisions 
of the section as to consents. 

The consent required under s. 41 (1) (ii) (6) for the 
appropriation of a “settled’’ legacy is that of the trustee 
thereof, if any (not being also the personal representative), 
or of the person for the time being entitled to the income, or 
of the parents or guardian of such person, being an infant, 
with corresponding provision for the consent of a lunatic’s 
receiver. Section 41 (1) (v), however, makes an alternative 
provision for cases where there is no separate trustee and no 
person of full age entitled to the income by enabling authorised 
investments to be appropriated in such cases without any 
consent. Now if a contingent legacy does not carry the 
mesne income, there is no person for the time being entitled 
to the income until it vests. (The residuary legatees are not 
entitled to the income of the legacy as such.) Even if it does 
carry the mesne income, as in the case of a contingent legacy 
given by a testator to his child or to an infant to whom he is 
in loco parentis, it is doubtful whether the infant legatee can 
be considered as entitled to the income having regard to the 
provisions of s. 31 of the Trustee Act, 1925, which will apply 
to the income in normal circumstances. The result is that 
in appropriating contingent legacies under the section (if 
they are not bequeathed to trustees) reliance should be 
placed on subs. (1) (v) only and an authorised investment 
selected. It may be noted that this para. (v) applies only 
to ‘‘ settled’ legacies and not to those absolutely vested. 
Paragraphs (iii) and (iv) of subs. (1), on the other hand, 
which dispense with the necessity of consent in various 
special circumstances, are of general application. 

Section 42 enables personal representatives to appoint 
trustees (who may be or include themselves) of any devise or 
legacy, or of the residuary estate or a share therein, to which 
an infant is absolutely entitled, and to do anything requisite 
for vesting the legacy, etc., in the trustees. On such 
appointment the personal representatives, as such, are to be 
discharged from all further responsibility for the legacy. 
The section is rather loosely drawn, but it appears that it 
can be used either alternatively or in addition to appropriation 
under s. 41. If prior appropriation has been made trustees 
can be subsequently appointed and the investment transferred 
to them. But this does not seem to be essential, and if 
trustees are appointed without prior appropriation, and cash 
to the amount of the legacy with any outstanding interest is 
paid to them, or an authorised investment of equivalent 
value at the date of appointment is transferred to them, 
the personal representatives are doubtless well discharged. 
There is no express provision for the discharge of the 
residuary estate; but it seems probable that, provided the 
legacy is kept properly invested by the trustees, the court 
would treat it as a severed trust fund, as in Re Oswald, supra, 
and hold that the residuary legatees are under no liability to 
make good any deficiency when the infant attains full age. 
The scope of s. 42 is obviously very limited. In effect it only 
applies to direct and absolute testamentary gifts to infants. 

The obvious point that ss. 41 and 42 apply only to personal 
representatives may perhaps occasionally be overlooked. 
Trustees who are not also personal representatives can clearly 
have no recourse to them and are thrown back on the general 
law in providing for an infant’s legacy or fund and in other 
matters of appropriation. This will be the position when a 
reversionary legacy is payable to an infant on the death of 
a life tenant and the estate is then vested in trustees other 
than the executors. Even if the executors are still holding 
the estate in trust, but have completed administration, they 
will be holding in general as trustees, and the provision of a 
reversionary legacy of this type is a trustee’s rather than an 
executor’s function. H.B.W. 




















—~- © © 


oe WM =) 


ee ae Oe re a ee eee ee ee 








¥ 





July 3, 1948 


THE SOLICITORS’ 


JOURNAL (Vol. 92] 357 


| CLAIMS -FOR MAINTENANCE AGAINST MEMBERS OF 


THE FORCES 


“ Tr is highly important,” said Sir J. Mansfield, C.J., in Burdett 
v. Abbott (1812), 1 Taunt. 401, ‘‘ that the mistake should be 
corrected which supposes that an Englishman by taking upon 
him the additional character of a soldier puts off any of the 
rights or duties of an Englishman.’’ It will nevertheless be 
well known to anyone who has tried to pursue a claim against 
a soldier that the remedies normally available are somewhat 
curtailed. 

Thus, the Army Act, 1881, provides that a soldier shall 
not be subject to arrest or compulsory attendance before any 
court in any civil matter except on account of any debt, 
damages or sum of money exceeding £30, but after due notice 
in writing, allows judgment and execution other than against 
his person, pay, arms, ammunition, equipments, regimental 
necessaries or clothing. No committal order can therefore 
be obtained against him. This restriction does not apply to 
commissioned officers, and if an officer is made bankrupt 
his trustee may receive so much of his pay as the court, 
with the consent of the department concerned, may direct 
(Bankruptcy Act, 1914, s. 51 (1)). Otherwise, subject to the 
provisions made for the protection of wives and children, no 
attachment or assignment of the pay of an officer or soldier 
is possible. 

The Army and Air Force (Annual) Acts, 1947 and 1948, have 
made some important permanent modifications to the Army Act 
by extending to officers the liability, to which “ other ranks ”’ 
only were formerly subject, to have compulsory stoppages 
made from their pay. By the joint effect of s. 144 (intro- 
duced by the Act of 1947) and s. 145 of the Army Act, an 
officer or soldier of the regular forces is declared to be liable 
to contribute to the maintenance of his wife and children 
and of any illegitimate child, but he cannot be punished for 
the offence of deserting or neglecting to maintain his wife or 
family or of leaving them chargeable to any area or place. 

Under the current Royal Warrant (Army Order 94 of 1946), 
a married officer or soldier of the prescribed age may claim 
the issue from public funds of ‘“‘ marriage allowance.’’ The 
amount depends entirely upon rank and not upon the size 
of the family, except that a widower or separated husband 
with only one child receives one-half of the normal rate. 
Rates range from 35s. per week for private soldiers to £7 per 
week for major-generals and above. “ Qualifying allotment,” 
varying from 10s. 6d. per week for privates to 28s. per week 
for warrant officers, is deducted from the pay of soldiers and 
added to the marriage allowance. Officers do not contribute 
qualifying allotment, but are expected to supplement marriage 
allowance voluntarily. An officer’s marriage allowance is 
paid to him, but a soldier’s wife has her book of vouchers for 
presentation at the Post Office. 

If the husband fails to apply for the issue of marriage 
allowance, or requests its withdrawal, or fails to maintain 
his wife and family when receiving the allowance himself, 
the wife may usually recover her allowance without resorting 
to proceedings in court. Thus, the Army Act directs the Army 
Council, or any officer deputed by them, to deduct from 
the pay of an officer or soldier such sum towards the main- 
tenance of his deserted or destitute wife or children as may 
be thought fit. 

If an officer or soldier applies to his paymaster for marriage 
allowance to be withdrawn, an investigation by the 
“ competent military officer ’’ (as the officer is called to whom 
this discretion has been deputed) will follow automatically. 
An unsupported wife should write to her husband’s paymaster. 
In either case, both parties are invited to make whatever 
representations they may think fit and recommended to take 
legal advice if they have not already done so. The competent 
military officer, acting quasi-judicially, follows the law and 
practice relating to proceedings under the Summary Jurisdiction 
(Separation and Maintenance) Acts, and he may either— 

(1) make no order, leaving the wife to pursue any 
remedy she may have in the civil courts, or 





(2) make an award of the amount of maintenance to be 
paid and, in order to meet such award, impose a compulsory 
stoppage of pay equivalent to the appropriate qualifying 
allotment payable by a soldier, or an amount up to two- 
sevenths of the pay of an officer, and direct the issue from 
public funds of a further sum making up the total amount 
normally received by a soldier’s wife, or the amount of 
marriage allowance normally issued to an officer. In 
special cases the competent military officer may award a 
further stoppage from an officer's pay up to the statutory 
maximum mentioned below. 

If, however, there have been proceedings in the civil courts 
then, upon a copy of any “ order or decree ”’ being transmitted 
to the War Office, the competent military officer is bound to 
make an award. ‘‘ Order or decree ’’ includes any kind of 
order for maintenance or alimony, whenever made, and also a 
judgment upon the covenant for payment of maintenance 
in a deed. 

In deciding whether to proceed first in the courts or to rely 
entirely upon an award, a wife should carefully weigh the 
following factors :— 

(a) a court order may have an evidential or other legal 
effect not possessed by an award, e.g., a finding which might 
be later relied upon under the Matrimonial Causes Act, 
1937, s. 6, or which might constitute res judicata or raise 
an estoppel ; 

(6) an award will only be effectual while the husband is 
in the Army ; 

(c) the amount of an award may be greater than the 
amount which could have been ordered by justices, but 
will not exceed the amount of any order actually made ; 

(d) if the husband is overseas it will be impossible to 
serve a summons on him, but an award may be made 
wherever he is ; 

(e) an award is not usually made against an officer 
stationed in this country except upon production of a court 
order. 

Any order made upon divorce for the maintenance of the 
former wife and of any children will be enforced by an award, 
but if the husband marries again and applies for the issue of 
marriage allowance to his present wife, or if she obtains an 
award or a maintenance order against him, the maintenance 
of the divorced wife or her children must thenceforth be met 
by stoppage from the husband’s pay withdut any supplementa- 
tion from public funds. 

An award will only be made for the maintenance of an 
illegitimate child of an officer or soldier if an affiliation order 
or a judgment under an agreement for the child’s support is 
produced. A compulsory stoppage will then be imposed 
but with no addition from public funds. 

An officer or soldier may thus have a succession of awards 
charged upon his pay, e.g. :— 

(1) marriage allowance issued upon the husband's 
application or in pursuance of an award and payable 
wholly or partly out of public funds ; 

(2) maintenance for a former wife or her children under 
a court order, enforced by an award but payable only out 
of the officer’s or soldier’s personal pay ; 

(3) payments under one or more affiliation orders enforced 
by an award but payable only out of the residue of the 
officer’s or soldier's pay. 

An officer must, by the Act, be left with an uncharged 
residue of four-sevenths of his pay. Soldiers are doubly 
protected, for the total amount which may be deducted from 
pay must not exceed 2s. a day for corporals and below, 3s. for 
other N.C.O.’s, and 4s. for warrant officers, and under the 
pay warrant such deductions must leave the soldier not less 
than one-third of his pay if he is of sergeant’s or higher rank, 
and one-quarter of his pay if he is below that rank. 

After an officer or soldier has left the Service no committal 
order can be made in respect of any arrears of maintenance 
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accumulated during his service, whether or not deductions 
have been made from his pay, unless he is, or since he ceased 
to serve has been, able to pay the arrears or some part of 
them. 

Section 145 (3) of the Army Act provides that where a 
soldier is quartered out of the jurisdiction (or out of the petty 
sessional division) service of proceedings for maintenance or 
affiliation shall not be valid unless it is effected upon his 
commanding officer and a sufficient sum is left in the hands 
of the commanding officer to enable the soldier to attend the 
hearing and return to his quarters. Such a sum may be 
recovered by deduction from pay under an award of the 
competent military officer, but no other costs can be recovered 
in that way. In any other case process may be served either 
on the commanding officer or on the soldier, but if the latter, 
a copy must be sent by registered post to the commanding 
officer at least four days before the hearing. There are no 
special provisions for service upon officers, except that service 
upon either an officer or a soldier for the purpose of any claim 
for maintenance becomes invalid if his commanding officer 
certifies that he is under orders for service out of the United 
Kingdom and will not be able to attend the hearing and return 
to his quarters in time to embark. Apart from s. 145 (3) 
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TAX-FREE 


AN annuitant who is entitled to receive an annuity free of tax 
or after deduction of tax, and who obtains repayment of tax 
under the head of any relief applicable in his case, is liable to 
hand over to the trustees such a proportion of the tax repaid 
as the amount of the annuity bears to the total income of the 
annuitant ; this has been the rule since Re Pettit {1922} 
2Ch. 765. If the annuitant refuses to take any steps to obtain 
repayment of tax overpaid or to claim any relief to which he 
is entitled, the position is not entirely clear. In Re Kingcome 
{1936) Ch. 566, Bennett, J., made a declaration that an 
annuitant in such a case is a trustee of his statutory right to 
recover for the benefit of the testator’s estate the tax overpaid 
in respect of the annuity, and is bound at the request of the 
trustees to sign a proper form of application to the authorities 
for that purpose. But the learned judge said he did not 
know what the consequences of such a declaration would be ; 
it might have the effect of enabling the trustees to recover a 
sum which, on the Peitit principle, was clearly due to the estate, 
and there was no satisfactory reason why the declaration 
sought should not be made. 

The limits of this decision are obvious enough, and moreover, 
the facts on which it was based were of the simplest. The 
annuitant was the widow of the testator; she had not 
remarried, and the annuity represented the whole of her taxable 
income. Very different considerations apply where the 
annuitant is a married woman, living with her husband, and 
not separately assessed to tax. 

If a wife is in receipt of an income of her own, her income 
is in the normal case assessed in the name of her husband, 
and the liability to tax rests on the husband alone. He 
cannot recover from her any tax paid by him and attributable 
to her income, but on the other hand, a deduction is allowed 
to him in respect of the wife over and above his own personal 
allowance. When this deduction is admissible it is regarded 
as an allowance made to the husband. In these circumstances, 
if the wife is left a tax-free annuity, can she be regarded as 
in any way a trustee of a statutory right to recover any 
portion of the tax paid in respect of the annuity? Is it 
indeed possible to say that she has any statutory right to 
recover any tax at all? There is, I think, no authority which 
assists in solving this problem, inasmuch as the rights of 
husband and wife inter se to the total deduction allowed the 
husband cannot easily be envisaged as the subject of litigation 
between them. In the absence of separate assessments, the 


husband's liability to bring in his wife’s income as his own 
profits and his right to a deduction in respect of the wife 
are interlocked, and the one is in a sense a set-off against the 
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no legal proceedings of any kind can be served through 
Service channels. Some guidance may, however, be obtained 
from the Lord Chancellor's Memorandum on Service of Legal 
Process (in Civil Proceedings) on Members of H.M. Forces, 
reproduced in the Annual Practice after Ord. 9, r. 2, and, as 
the Secretary of State for War recently stated in the House 
of Commons, it is the practice of the War Office to disclose 
the last recorded addresses of members or ex-members of the 
Army to solicitors, the police or the clerk of the court (but 
not to wives personally) to enable proceedings to be instituted 
or legal process to be served (see Hansard, H. of C., Vol. 448, 
No. 80, Col. 131). 

There is no special provision regarding attendance as a 
witness, and therefore, an officer or soldier is bound to comply 
with a subpoena if he can be served with it. 

The Air Force Act contains provisions identical with those 
of the Army Act, while the Naval Discipline Acts contain 
similar though not identical provisions for the Royal Navy. 

Finally, it may be useful to remember the favourable terms 
upon which a serviceman or even an ex-serviceman and, in 
matrimonial causes, his wife, may obtain a poor person’s 
certificate under Ord. 16, rr. 234 and 23B. 

E.T. E. M. 


ANNUITIES 


other. On general principles, however, it would seem to be 
far-fetched if the wife were in a position to sue for, and recover 
from her husband, that portion of the total deduction allowed 
to him by reason of his marriage, when the liability to pay 
tax not only on his own profits, but also on those of his wife, 
remains on him. But if the wife has no right to any portion 
of the deduction allowed to the husband, she has no rights in 
the matter at all of which she can be regarded as a trustee for 
third parties. On this footing the decision in Re Kingcome 
can have no application, at any rate in the ordinary case, 
to an annuitant who is a married woman not separately 
assessed to tax. 

There remains, therefore, the question of separate assess- 
ment. Either husband or wife may apply to have his or her 
income separately assessed and the tax thereon to be 
separately charged and recovered, as if they were not married : 
Income Tax Act, 1918, General Rules, r. 17 (1). Section 42 (a) 
of the Finance Act, 1927, contains similar provisions for assess- 
ment to sur-tax, but as these provisions are independent of 
r. 17 (1), it is possible to apply for separate assessment either 
in regard to income tax alone, or in regard to sur-tax alone, 
or in regard to both cases. The effect of separate assessment 
is that the wife assumes a liability to tax which up till then 
is upon her husband, and, of course, that liability extends to 
tax on her total income ; there is no provision for separate 
assessment in respect of a portion of income derived from a 
particular source. 

It may be argued that, having regard to these provisions, 
a wife living with her husband who 1s left a tax-free annuity 
should apply to be separately assessed, when she could 
properly be regarded as_a trustee of her statutory right to 
recover a rateable proportion of tax overpaid in respect of her 
annuity with a liability to account for the same to the trustees. 
There are, I think, insuperable difficulties in accepting this 
position. 

If the annuity represents the whole of the wife’s separate 
income, a separate assessment will in practice transfer no 
liability from the husband to the wife. But if the wife has 
independent sources of income in addition to the annuity, 
she may well object to a separate assessment, in that she will 
thereupon become liable to discharge the tax on her income, 
and so assume a responsibility which previously rested on her 
husband. The annuity may form only a small part of her 
independent income, and in order to recover a few pounds 
for the trustees the wife may have to submit to personal 
liability for tax to a far larger amount. To press the rule in 
Re Kingcome so as to apply it in these circumstances it is 
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necessary in effect to extend the scope of the rule itself, and 
to say that a wife in receipt of a tax-free annuity is a trustee, 
not only of her statutory right to recover a proportion of the 
tax overpaid in respect of the annuity, but also of her right to 
apply for a separate assessment, with all the consequences 
that this implies. This seems to me to strain rather far the 
doctrine of constructive trusts, and in my opinion the court 
would be unlikely to make this extension. The rule in 
Re Kingcome is superficially attractive in the light of general 
equitable principles, but it seems to suffer (to borrow a term 
from another branch of the law) from an inherent defect, 
which emerges when the rule is sought to be applied to the 
case of a married woman. Still, as matters stand the rule is 
one of general application, and there is nothing in Bennett, J.’s 
judgment to limit its scope. It may often be possible for 
trustees and annuitants to come to some commonsense 
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arrangement over the question of recovery of a proportion 
of tax ; but where this is impossible (by reason of the existence 
of other beneficiaries who are not swt juris or for some other 
reason) trustees should, I think, be advised that the estate 
is entitled to the benefit of the rule, whatever the effect on 
the annuitant may be. When the matter comes up for 
decision I do not think the court would force a married 
woman annuitant to apply for separate assessment in order 
to give effect to the rule; but whether the dividing line 
should be drawn between allmarried women on the one handand 
all other annuitants on the other, or whether married women 
annuitants who have independent means apart from the 
tax-free annuity should alone be excluded from the liability 
imposed by the Kingcome decision, it is not easy to say. 
There is a good deal to be said for either view. 

“ABC” 


UNREASONABLY WITHHOLDING CONSENT 


THE facts of Wilson v. Fynn and Others (1948) 2 All E.R. 40, 
are of the “ very special ’’ variety, and I think that from the 
point of view of ordinary practice the most significant feature 
of the decision was the respect accorded by Denning, J., to 
observations made obiter by Lord Dunedin in his speech in 
Tredegar v. Harwood {1929} A.C. 72. 

To appreciate this significance, it is necessary to go back to 
Houlder Bros. & Co. v. Gibbs [1925] Ch. 575 (C.A.), in which 
landlords, who refused consent to an assignment on the ground 
that the proposed assignees happened to hold a yearly 
tenancy of other premises, were excellent tenants, and would 
determine that tenancy if the proposed assignment were made, 
were considered to have been unreasonable in their refusal. 
Warrington, L.J., in the course of his judgment, said : 
‘When you look at the authorities—I do not propose to go 
through them—this, at any rate, is plain, that in cases in 
which =n objection to an assignment has .been upheld as 
reasonable it has always had some reference either to the 
personality of the tenant or to his proposed user of the 
property.”’ Sargent, J., said that the reason had to be 
something affecting, and not wholly extraneous and completely 
dissociated from, the subject-matter of the contract. Having 
read that, many of us heaved sighs of relief, relaxed and 
decided that henceforth there could be no occasion for looking 
at the very numerous older authorities ; all one would have to 
consider in future were the personality of the proposed alienee 
and his proposed user of the property. 

It is right to point out that Warrington, L.J., was not 
pretending to enunciate a principle, and the language used is 
not appropriate to an exhaustive statement of the circum- 
stances in which refusal would necessarily be unreasonable. 
At all events, complacency was soon disturbed. In Premier 
Confectionery (London), Ltd. v. London Commercial Sale 
Rooms, Ltd. |1933) Ch. 904, Bennett, J., was called upon to 
decide whether a refusal made in the following circumstances 
was reasonable. The defendant landlords owned a large 
block of offices with frontages on two parallel thoroughfares : 
a 270ft. corridor ran right along the ground floor from 
one to another. At one end there was a shop, nor far from 
the other a room ; both were let to the plaintiffs by different 
agreements, both agreements obliging them to use them as 
tobacconist’s shops only, and containing the usual covenant 
restricting alienation. On going into voluntary liquidation, 
they applied for consent to assign the tenancy of the room 
(known as the “ kiosk ’’) to a Mrs. K., whose suitability as a 
tenant was never disputed. But the defendants’ objection 
was that “ it was contrary to their policy that there should be 
different tenants of premises in their building carrying on the 
same trade in competition.’’ In the action (for a declaration) 
both sides referred to Houlder Bros. & Co. v. Gibbs, the 
plaintiffs urging that that authority determined the issue in 
their favour, the defendants that they had acted reasonably 
notwithstanding that decision, a landlord being entitled to 





consider the user not only with reference to the demised 
premises but also its possible effect on his other premises and 
on the tenant. The learned judge agreed with the latter 
argument ; the defendants’ belief that the separation might 
injuriously affect their property was one which might be 
entertained by reasonable persons, and justified the refusal. 

While at first sight it looks as if nature of user and effect 
of user were being confused, I think it can be said that 
Warrington, L.J.’s judgment in the earlier case did not 
exclude the possibility of both being relevant considerations. 
It may be that in the authorities which the learned lord justice 
did not propose to go through there was none in which effect 
of user had come up for consideration ; if so, the point was 
a novel one. But as regards principle, what was really new 
was the construction of “reasonably ’’ as entitling the 
landlord to consider the indirect consequences to his finances. 

In between the two came the decision in 7vedegar v. 

Harwood {1929} A.C. 72, mentioned only as “ also referred to ”’ 
by the plaintiffs, and not cited at all in the judgment. The 
respondent tenant in this case was under a covenant to insure 
the premises in the joint names of lessee and lessor in the 
X Fire Office, or in some other responsible insurance office 
to be approved by the lessor. He changed over from the 
X to the Y office, and the appellant objected, not because 
of any irresponsibility of the latter, but because he owned a 
large number of properties all of which were insured in the 
X office, and for purposes of good estate management he 
wanted all his properties to be insured in the same office. 
Reversing the decision of the Court of Appeal and restoring 
that of Tomlin, J., the House held, first, that the appellant 
had an absolute right to withhold approval of an alternative 
office, and secondly that even if there were an implied 
qualification that approval should not be unreasonably with- 
held (which there was not), the grounds of the disapproval were 
reasonable. It was when dealing with the latter point that 
Lord Dunedin (and Lord Phillimore) had occasion to refer to 
Houlder Bros. & Co. v. Gibbs ; the observations made were, 
it might be said, doubly oditer, but none the less weighty. 
Lord Dunedin was “ not inclined to adhere to the pronounce- 
ment that reasonableness was only to be referred to something 
which touched both parties to the lease ”’ ; Lord Phillimore 
‘shared the doubt expressed by Lord Dunedin as to the 
soundness of the judgment in Houlder Bros. & Co. v. Gibbs,” 
and “if it were a question whether a man was acting 
reasonably, as distinguished from justly, fairly or kindly, 
you are to take into consideration the motives of convenience 
and interest which affect him not those which affect someone 
else.” 

In Wilson v. Fynn Lord Dunedin’s dictum came to be 
referred to in this way. The plaintiff, a chartered accountant 
holding a lease of the second and third floors of a building, 
let the second floor to another chartered accountant, and later 
to the defendant firm of whom his original tenant had become 
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a partner. A “ collateral agreement ’’ was made at the time 
in regard to facilities to be enjoyed by the parties on each other’s 
premises. The firm having secured other offices, they asked 
for consent, as required by the lease, to sub-let to a tenant who, 
through a limited company, carried on the business of manu- 
facturing kitchen equipment. Part of the landlord’s case was 
that in refusing consent he was entitled to consider the 
collateral agreement made at the time of the lease. ‘‘ On that 
part of the case,”’ said Denning, J., “‘ it seems to me, following 
what Viscount Dunedin said in Tredegar v. Harwood, that 
reasonableness does not refer only to something which touches 
both parties to the lease, but should be read in a general 
sense ’’; and later, ‘‘ Having regard to the close proximity 
of the parties on these two floors and the necessity for having 
people of corresponding outlook, and in view of the collateral 
agreement made when Colonel G and his firm became lessees, 
this is, in my opinion, a case where the landlord could 
reasonably withhold his consent.”’ 


TO-DAY AND 


LOOKING BACK 


“en ” 


In modern jargon “ witch hunting ’’ seems to cover any sort of 
reliability test for someone you need to rely on—apparently on 
the principle that a man’s private opinions can never really 
influence his public actions. But to our ancestors “ witch 


hunting ’’ meant something a lot more drastic and literal than 
that. It was always more ferocious in Scotland than in England, 


where, indeed, it received a special impetus from the advent of 
James I. But far later, in the seventeenth century, when it 
was already declining in the south, it was in full force over the 
Border. Here is a typical example from the Privy Council 
Register. On 3rd July, 1662, Maclean of Dowart entered a 
petition for a score of persons of his clan imprisoned by Chisholm 
of Comer as witches, because he was unable to evict them from 
their lands by any Jegal process. The women had been tortured 
by being deprived of sleep, hung up by their thumbs and dragged 
at horses’ tails and by having fire applied to the soles of their 
feet. One had died, one had gone mad, and all had “‘ confessed 
whatever they were pleased to demand of them.”” The customary 
course in such matters was first a rumour taken up by the Kirk 
Session ; after that the laird or some other local leader imprisoned 
and tortured the accused, quite illegally, till a confession was 
extorted. The Privy Council then issued a commission for trial 
by burgh magistrates, preachers or Jairds. About this time the 
recorded trials in Scotland were at the rate of about eighty 
a year, 
OLD HOLBORN AND THE LAWYERS 


THE exhibition of maps and pictures and documents, illustrating 
the history of Holborn, recently organised by the Holborn 
Borough Council, had, of course, a strong legal flavour. Indeed, 
the exhibits relating to the Inns of Court and Chancery occupied 
the whole of the Court Room at the Town Hall. Gray’s Inn, 
Lincoln’s Inn, Staple Inn, Furnival’s Inn—if all that has been 
lost by bombardment in war or the housebreaker’s pick in peace 
were to be rebuilt, here was material enough to guide the restorers. 
All but the very young can remember the lovely little hall of 
Staple Inn before that fatal flying-bomb fell on it one gloomy 
evening late in the war. It was pleasant to see it again as it 
was and as, perhaps, it may be yet. Furnival’s Inn, however, 
is a far cry and buried under the weight of too many years to 
hope for resurrection. Here the curious could admire in retrospect 
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So Lord Dunedin’s observations have been applied ; but 
I cannot help thinking that Denning, J.’s interpretation is 
open to some criticism, especially when one considers the 
interpretation given by Lord Phillimore which I cited. It 
seems to me that Lord Dunedin’s objection to the Houlder 
Bros. & Co. v. Gibbs tests was that they were too narrow 
in that a man can act reasonably while looking after himself 
even if his actions prejudice others, but actions which do 
prejudice others without benefiting the actor (otherwise, 
perhaps, than by gratifying some spite) are not reasonable. 
Indeed, one would have thought that Denning, J., would have 
reached the same conclusion if he had applied the narrow test ; 
for it was the proposed user that was objectionable, and 
the subject-matter of the collateral agreement was not 
wholly extraneous and not completely dissociated from 
that of the lease. 


R. B. 


YESTERDAY 


the charm of its rambling buildings and spacious quadrangle, 
as Inigo Jones left it. In 1818 one Henry Peto decided that he 
could do better and carried out a demolition and reconstruction 
with up-to-date thoroughness. No one remembered or mourns 
his work nor the statue of him that was put in his grand new 
courtyard, for the vast bulk of the Prudential building occupies 
the site. Poor Inigo Jones was not very lucky in these parts. 
In an original drawing in the exhibition one might study the 
grace of Lincoln’s Inn Chapel as he left it, unmarred by the 
heavy-handed Victorian improvements of Lord Grimthorpe. 
Other pictures produced interesting revelations. The new hall 
in Lincoln’s Inn was apparently originally planned without the 
terrace which is really its pleasantest feature. Outside, in 
Lincoln’s Inn Fields, it seems that the eighteenth century at one 
time contemplated erecting a vast domed church, in appearance 
almost a little brother to St. Paul’s. 


THE INNS OF COURT REGIMENT 

THE Inns of Court Regiment and its predecessors in title brought 
a touch of pageantry to the exhibition with their colours, their drums 
and their uniforms. One of the worn colours dated from 1798, 
when a citizen army was mustering to face the menace of a 
French invasion. On its faded silk a calmly majestic Britannia 
is still plainly to be seen. It was presented by the wife of Lord 
Chancellor Loughborough, and an extract from The Times of 
4th June in that year gives details of the ceremony: ‘ On 
Saturday morning about ten o’clock the Bloomsbury and Inns 
of Court Corps, near 600 in number, assembled on the lawn before 
the Foundling Hospital to receive a pair of colours, the gift of 
Lady Loughborough. About twelve o’clock her ladyship 
arrived and proceeded to the Chapel followed by the corps where 
divine service was performed and a suitable sermon preached by 
the Rev. Dr. Willis. At two o’clock the corps came out of the 
Chapel and about half-past two her ladyship, attended by his 
lordship . . . came out and ascended the platform erected for 
the purpose and, after the usual ceremony, the company of 
grenadiers, with the Duke of Gloucester’s band playing, marched 
to the platform where her ladyship, after a short address, 
presented the colours to Colonel Cox.’’ A crowd of several 
thousands cheered repeatedly from outside the ground and from 
the surrounding houses. After a parade from ten to two-thirty 
the martial lawyers had earned some applause. 


ACQUISITIONS BY LOCAL AUTHORITIES—VENDORS’ COSTS 


In an article on Payment of Vendors’ Costs on Acquisition of 
Land by Local Authorities (92 Sot. J. 174 and 186) the effect of 
s. 82 of the Lands Clauses Consolidation Act, 1845, which provides 
for payment by the acquiring authority of the vendor’s costs of 
the conveyance, was discussed. It was pointed out that whereas 
in the case of unregistered land these costs were item costs, in 
the case of registered land scale costs were payable. The Council 
of The Law Society have since expressed the opinion (Law 
Society's Gazette, May, 1948, p. 88) that if in the case of registered 
land the vendor’s solicitors have previously elected under 
para. 1 (m) of the Solicitors’ Remuneration (Registered Land) 
Order, 1925, to be remunerated under Sched. II (item costs), the 
acquiring authority is bound by the election. We think, however, 


that any solicitors contemplating such an election should bear 


in mind that by so doing they may lose the payment by the 
authority of their costs of preparing and settling the contract. 
These costs which, in the case of registered land, must represent 
a substantial proportion of the costs, are, of course, included in 
the scale fee, but an election for item remuneration would place 
the transaction on the same footing as the case of unregistered 
land where, as was pointed out, the costs of the contract are not 
recoverable from the authority unless, as is usually the case, 
the latter expressly agree to pay them. 

The article also referred to advice which The Law Society 
had received from counsel that an agreement by a local authority 
to pay scale costs in the case of unregistered land might be 
invalid and that there might be a risk of surcharge. The Society 
have now received a further opinion that such an agreement is 
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not ultiva vires if reasonable and that a local authority might agree 
without risk of surcharge to pay scale costs or a gross sum, 
subject in either case to the charge being reasonable (Law Society’s 
Gazette, May, 1948, p. 88). 

The article pointed out that a local authority paying scale 
costs, where the scale was more than the item remuneration, 
was, in effect, making a gift of the difference to the solicitors, 
and probably the question of reasonableness should be considered 
in this light. The case suggested in the article, of an authority 
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having many small transactions so that over a series of all sizes 
payment on scale would be in their favour, might be a case where 
this action would be reasonable. Again, the total of item costs 
is very difficult to forecast in advance and an authority might 
well be justified in thinking reasonably in many cases that the 
scale or an agreed gross sum would be beneficial to them. Ona 
very large purchase, however, where on almost any view the 
scale would be much in excess of item costs, it might well be 
unreasonable. R.N.D.H. 





NOTES OF CASES 


COURT OF APPEAL 

RENT RESTRICTION: FURNISHED LETTING 
Jozwiak v. Hierowski 

Scott, Bucknill and Asquith, L.JJ. 10th May, 1948 
Appeal from West London County Court. 


The plaintiff landlord let to the defendant tenant premises 
within the Rent Restriction Acts with the use of furniture 
worth {75. The terms of the letting were in dispute, but in fact 
the tenant paid /4 rent for the first calendar month, £6 a month 
for the next four calendar months, and £10 a calendar month 
thereafter. The county court judge dismissed the claim for 
possession made by the landlord, who now appealed. (Cur. 
adv. vult.) 

AsguiTH, L.J., reading the judgment of the court, said that 
there was no evidence on which the county court judge could find 
that the rent was 46 a month. The evidence left him with no 
alternative but to find that the original tenancy was at {4 a 
month. The annual value of the furniture was rightly taken by 
the judge at 15 per cent. of its capital value, i.e., between {11 
and £12. The relevant date at which to compare that sum with 
the whole rent was when the original contract of tenancy was 
made. {11 was a substantia] part of £48. The premises were 
accordingly, by virtue of s. 12 (2) (i) of the Rent Restriction 
Act of 1920, as modified by s. 10 (1) of the Act of 1923, not within 
the Acts, and the landlord was entitled to possession. Appeal 
allowed. 

APPEARANCES: Morgan Blake (H. Davis & Co.); R. Willis 
(Willis & Willis, for Freeborough & Co., West Kensington). 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.]} 


LANDLORD AND TENANT: CLAIM FOR NEW LEASE 

Clift v. Taylor 

Scott, Bucknill and Asquith, L.J J. 
Appeal from Yeovil County Court. 


The plaintiff was the tenant of the ground floor of a house 
owned by the defendant. She used her premises as a restaurant. 
The landlord used the rest of the house for his business as a land 
agent. During the currency of the lease the landlord’s business 
was greatly extended and he needed the whole house for it. A 
year before the end of the lease the tenant gave notice requiring 
a new lease under s. 5 of the Landlord and Tenant Act, 1927, 
or £1,500 compensation under s. 4 for loss of goodwill. The 
county court judge, confirming the award of the referee under 
the Act, ordered a new lease to be granted. The landlord 
appealed. (Cur. adv. vult.) 

Scott, L.J., reading the judgment of the court, said that 
Whiteman Smith Motor Company, Ltd. v. Chaplin [1934] 2 K.B. 35, 
approved by Lord Tomlin in Charrington and Co., Ltd. v. Simpson 
[1935] A.C. 325, made it clear that the only part of a tenant’s 
goodwill which was the subject of compensation was the net 
rental value of what ‘‘ adhered ’”’ to the premises in the sense 
of enuring to the benefit of the landlord in the form of increased 
rental value. Both the referee and the judge here had mis- 
conceived the nature and limitations of ‘‘ adhered ’’ goodwill. 
There was no evidence of compliance with the primary 
condition of the right to the grant of a new lease, namely, 
the right under s. 4 to compensation for adherent goodwill 
since none of the tenant’s restaurant goodwill would adhere to 
the premises after she had left. There was, further, no evidence 
to justify the view that such a grant was reasonable here. There 
was overwhelming evidence that to grant a new lease to the 
tenant would be “ inconsistent with good estate management ” 
(s. 5 (3) (b) (iv)). Referee and judge had failed to realise the 
difference between global goodwill which the landlord could 
have sold in the open market to any purchaser in the same 
business as the tenant who wanted the site, and the very limited 
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adherent goodwill value to the landlord which alone was within 
s. 4. Appeal allowed. Report and judgment set aside. 

APPEARANCES: Holroyd Pearce, K.C., and Dare (Reed & Reed for 
Clarke, Willmott & Clarke, Taunton); G. R. F. Morris and E. B. 
McLellan (Markham Thorp & Co. for Farnfield & Nicholls, 
Gillingham, Dorset). 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.]} 
WORK IN EXCESS OF BUILDING LICENCE: 
BUILDERS’ RIGHTS 
Bostel Bros., Ltd. v. Hurlock 
Tucker, Somervell and Cohen, L.JJ. 29th June, 1948 

Appeal from Brighton County Court. 

The defendant, the owner of a house, refused to pay the 
plaintiffs, a company of builders, the balance of the cost of work 


for which the local authority had granted a building licence. 
The county court judge found that the work charged for had been 
well and honestly done, and that the bulk of the excess work had 
been necessitated by the defective condition, discovered later, 
of the electrical wiring of the house. The defendant contended 
that the excess work was unlicensed work and therefore illegal. 
The judge held that the plaintiffs had not contravened reg. 56A 
of the Defence (General) Regulations, 1939, as amended, under 
which the building licence had been granted, and gave judgment 
for the builders. The defendant appealed. Regulation 56a 
was given a new form by S.R. & O., 1941, No. 1596, as amended 
by S.R. & O., 1945, No. 502. By para. (6) of the amended 
regulation it is an offence to do work for which no licence has 
been obtained. Provisos (a) and (b) (the latter amended by 
S.R. & O., 1941, No. 211) to para. (6) specify matters the 
establishing of which constitutes a defence to a charge under the 
paragraph, for example, that the excess work was urgently 
necessary in circumstances of emergency. (Cur. adv. vult.) 

SOMERVELL, L.J., reading the judgment of the court, said that 
Langton v. Hughes (1813), 1 M. & S. 593, per Ellenborough, C.J., 
at p. 596, Brightman & Co. v. Tate (1919] 1 K.B. 463, and 
Mahmoud v. Ispahani [1921] 2 K.B. 716, showed that work done 
in contravention of the regulation could not be made the subject 
of an action. To do work in excess of the cost permitted by the 
building licence was prima facie a breath of the regulation, 
para. (2), because there would be no licence in force in respect 
of the excess work. The county court judge had rightly held 
that there was no illegality if the builder established the matters 
prescribed by proviso (a) or (b) of para. (6). The builder here 
could therefore have recovered, but, in their (their lordships’) 
opinion, there was no evidence that the case fell within either 
proviso. Appeal allowed. 

APPEARANCES : Gerald Gardiner, K.C., and Gumbel (Clifford- 
Turner & Co.) ; Beney, K.C., and Dutton Briant (Gates, McCully 
and Buckwell, Brighton). 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


CHANCERY DIVISION 
LANDLORD AND TENANT: NOTICE TO QUIT 
In re Kendrick’s Agreement; Colwill v. Barrington 
Harman, J. 26th May, 1948 

Adjourned summons. 

The plaintiffs were tenants of two agricultural holdings under a 
written agreement of 10th August, 1940, made between the 
predecessors in title of the parties; the reversion had become 
vested in the defendant by virtue of a contract made after 
1939. The tenancy agreement provided that it should subsist 
for one year from Lady Day, 1940, and so on from year to year 
until it should be determined at the end of any subsequent year 
by either party giving one year’s notice to quit in writing. On 
13th March, 1947, the defendant served on the plaintiffs a notice 
to quit at Lady Day, 1948. Regulation 62 of the Defence 
(General) Regulations, 1939, provides by para. 4A (as amended) : 
“Where ... an agricultural holding ... has been sold in 
pursuance of a contract of sale made since . . . [3rd September, 
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1939) . . . any notice to quit . . . given to the tenant so as to 
expire at any time after the end of the year 1941, shall be null 
and void. Provided that this paragraph shall not apply to any 
notice if (whether before or after the giving thereof) the Minister 
of Agriculture . . . consents in writing thereto.”” The Minister 
gave his consent to the notice on 25th October, 1947. The 
plaintiffs contended that the notice was invalid until this date, 
that accordingly they had received only five months’ notice to 
quit, and that the notice was therefore bad. 

HARMAN, J., said that the words in the regulation ‘“‘ whether 
before or after ’’ were perfectly general, and excluded the effects 
of the regulation in all cases in which the Minister’s consent was 
given. It was no doubt inconvenient that parties should not 
know whether notices were good or not until possibly a late stage, 
but the doctrine of ab inconvenienti could not apply. The 
doctrine that a notice must be unambiguous and must not 
involve questions of difficulty was inapplicable, as the difficulties 
arose not from the notice but from the regulation. The doctrine 
that a notice must be good ab initio (In re Bebington [1921] 
1 Ch. 559) also could not apply in view of the plain terms of the 
regulation. The same position arose under s. 31 of the 
Agriculture Act, 1947, and tenants were now at the mercy of the 
Minister and not under the old rule of law. The notice was valid 
and effectual. 

APPEARANCES: G. L. Dawson (Geave & Son, for Marcy, 
Hemingway & Sons, Bewdley); F. B. Alcock (Tuck & Mann, 
for Wallace Robinson & Morgan, Birmingham). 

[Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 


SETTLEMENT ; RULE AGAINST PERPETUITIES 
In re Hooper’s Settlement Trusts ; Bosman v. Hooper 
Jenkins, J. 16th June, 1948 

Adjourned summons. 

The first defendant in 1934 made a settlement giving certain 
shares to trustees “‘. .. in trust for all the children of the 
settlor who being sons shall attain the age of twenty-five, or 
being daughters shall attain that age or marry . . . Provided 
always that if any son of the settlor shall die before the age of 
twenty-five leaving surviving him a child or children who shall 
attain the age of twenty-one, such child or children shall take 

. . the share to which his, her or their parent would have 
become entitled had such parent attained the age of twenty-five 
years.”” The settlor had one son, who had died an infant and 
unmarried. The summons was taken out to ascerlain whether 
the trust provisions infringed the rule against perpetuities. 

JENKINS, J., said that s. 163 of the Law of Property Act, 1925, 
laid down that the references to twenty-five years must be read 
as to twenty-one years, and so removed what must otherwise 
have been a fatal objection. There were three classes of 
beneficiaries ; sons, daughters and children of sons who died 
under twenty-one who themselves attained that age. The 
last category could not be ascertained within the time limits 
of the perpetuity rule, so that, if the gift were construed as made 
to a class including the last category, it would be bad as offending 
against the principle of Pearks v. Moseley (1880), 5 App. Cas. 714. 
It had been contended that, as the gift in suit was made by a 
proviso, it was separable, the main gift being made to a properly 
ascertainable class, while the proviso conferred a separate gift 
on the grandchildren. But on its proper construction the 
proviso did not introduce a new gift to a different class, but 
introduced new members into the class previously described, 
and was void as a perpetuity within the principle of Pearks v. 
Moseley, supra. This decision accorded with that in In re 
Lord’s Settlement [1947] 2 All E.R. 685, in which the language 
was materially the same. Costs of all parties as between solicitor 
and client would come out of the settlement funds. 

APPEARANCES: Upjohn, K.C., and J. V. Nesbitt ; Sir Andrew 
Clark, K.C., and Tonge; J. N. Gray, K.C., and Jopling 
(Vandercom, Stanton & Co.). 

[Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 


KING’S BENCH DIVISION 
HIGHWAY: METAL BOX PROJECTING IN PAVEMENT 
Chappell v. Dagenham Corporation 


Jones, J. 2nd June, 1948 


Action. 

In 1937 an electricity company placed a metal street box 
in a foot-pavement in the district for which the defendant 
corporation were the highway authority. After a time the 
pavement became worn down and the box projected above the 
surrounding surface. During darkness the plaintiff tripped 


against the box and was injured. He now sued for damages. 
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Jones, J., said that as no allegation had been made that the box 
had been improperly installed or had become defective, and 
as no liability would have arisen if the accident had been due 
merely to non-repair of the pavement, the corporation could not 
be liable for the plaintiff's injuries. Thompson v. Brighton 
Corporation [1894] 1 Q.B. 332, was indistinguishable on its facts. 
Skilton v. Epsom and Ewell Urban District Council [1937] 1 K.B. 
112; 80 Sor. J. 345, where the highway authority themselves 
installed the obstruction, and Simon v. Islington Borough Council 
[1943] 1 K.B. 188, where the highway authority took over an 
obligation to remove a disused tramway, were distinguishable. 
Judgment for the defendants. 

APPEARANCES: G. R. F. Morris (Pattinson & Brewer) ; 
Sir Shirley Worthington-Evans (William Charles Crocker). 

[Reported by R. C. Catpurn, Esq., Barrister-at-Law.] 


INJURY TO WINDOW-CLEANER: LIABILITY OF 
OCCUPIER OF PREMISES 
Lavender v. Diamints, Ltd. 
Denning, J. 11th June, 1948 

Action. 

The plaintiff, as an independent contractor, arranged to clean 
the windows of the defendants’ factory once a month at 30s. a 
month. To clean windows on an upper floor which would not 
open, the plaintiff had to climb on to asbestos roofing over part 
of the ground floor. From that roofing he could reach the 
windows with his ladder. Having cleaned them, he tripped 
over his ladder and fell. The asbestos could not bear his weight, 
he fell through it, and now sued the defendants for his injuries. 

DENNING, J., said that the plaintiff was an invitee. The 
asbestos sheeting of the roof was of too great a span to bear the 
weight of aman. The defendants were unaware of that danger. 
The British standard specification now laid down a smaller span 
for asbestos sheeting. There were thousands of factories and 
buildings in the country with asbestos of the greater span. 
The defendants could not be expected to know the latest develop- 
ments in building materials and to reconstruct their factory 
accordingly. The plaintiff's claim at common law thus failed. The 
defendants were, however, in breach of their duty under s. 26 
of the Factories Act, 1937, to provide safe access ‘‘ to every place 
at which any person has at any time to work.”’ Safe means of 
access to the upper windows could have been devised. The 
plaintiff, however, was an independent contractor: it was his 
responsibility to lay out his work properly and provide himself 
with proper tackle, in other words, to see that there were safe 
means of access. His failure to do so was negligence which was 
the decisive cause of the accident. The degree of his responsibility 
for the accident was such that he (his lordship) would under the 
Law Reform (Contributory Negligence) Act, 1945, reduce to nil 
the damages recoverable by him. Judgment for the defendants. 

APPEARANCES: Quass and G. Simmonds (Silkin & Silkin) ; 
Berryman, K.C., and S. Chapman (L. Bingham & Co.). 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.]) 


COMMERCIAL ARBITRATOR: JURISDICTION 
Mediterranean and Eastern Export Co., Ltd. v. Fortress Fabrics 
(Manchester), Ltd. 

Lord Goddard, C.J. 11th June, 1948 

Motion by buyers to set aside an arbitrator’s award in favour of 
sellers. 

The sellers (Fortress Fabrics) agreed to sell the buyers a quantity 
of textile goods for future delivery. The buyers refused to 
accept them, contending that they were unmerchantable. The 
parties agreed to arbitration under the rules of the Manchester 
Chamber of Commerce, r. 1 of which stated the object of the 
tribunal of arbitration to be “‘ the determination and settlement 
by commercial men of experience and special knowledge of the 
subject-matter in dispute ...’’ The sellers claimed £2,455, 
the price of the goods, plus interest. The arbitrator awarded 
the sellers {796 14s. damages, finding the goods to be in accordance 
with contract. 

Lorp GopparD, C.J., said that the sellers had made the error 
of claiming the price on the footing that the property had 
passed, whereas, in fact, as the sale had been of future goods, 
the property had not passed, and they were entitled only to 
damages for non-acceptance. That error did not, however, as 
the buyers now contended, deprive the arbitrator of jurisdiction 
to award damages. The buyers’ next argument, that, as neither 
side had tendered evidence with regard to damage, the arbitrator 
had no material on which he could fix the amount which the 
sellers were entitled to receive, would be a fatal objection had the 
parties not agreed to arbitrate under the rules of a chamber of 
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commerce, the arbitrator being chosen because of his knowledge 
and experience of the trade. He could thus act on his own 
knowledge with regard to questions of quality. That principle 
applied also to a question of damages. Motion dismissed. 

APPEARANCES: H. Heathcote-Williams and R. H. Glyn (D. H. 
Geller & Co.); C. P. Harvey (Kenneth Brown, Baker, Baker, for 
Walker, Dean & Marshall, Manchester). 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


PARLIAMENTARY NEWS 


HOUSE OF LORDS 
Read First Time :— 
DARLINGTON CORPORATION TROLLEY VEHICLES (ADDITIONAL 
RouTES) PROVISIONAL ORDER Bixt [H.C.) [23rd June. 
PIER AND HARBOUR PROVISIONAL ORDER (REDCAR) BILL 


[H.C.] {23rd June. 
PIER AND HARBOUR PROVISIONAL ORDER (SWANAGE) BILL 
[H.C.]} [23rd June. 


PORTSMOUTH CORPORATION (TROLLEY VEHICLES) PROVISIONAL 
ORDER BIL [H.C.] (23rd June. 
WHITE FisH AND HERRING INDUSTRIES BILL [H.C.] 


(21st June. 

Read Second Time :— 
AGRICULTURAL Ho.pincs BIL [H.L.]} (24th June. 
EGHAM URBAN District Councit Bitt [H.C.] [24th June. 
Gas Bitv [H.C.]} [22nd June. 


GREAT YARMOUTH Port AND HAVEN BILL [H.C.] [24th June. 
WHITSTABLE URBAN District Councit Bit [H.C.]} 

[24th June. 

Read Third Time :— 

AGRICULTURE (SCOTLAND) BILL [H.C.] 
BRIGHTON CORPORATION Bit [H.L.] [23rd June. 
BritisH NATIONALITY BILL [H.L.] {24th June. 
CARDIFF CORPORATION (EXTENSION OF TIME) BILL 

[22nd June. 
NATIONAL INSURANCE (INDUSTRIAL INJURIES) BiLL [H.C.] 

(24th June. 


[21st June. 


In Committee :— 
NURSERIES AND CHILD-MINDERS REGULATION BILL [H.C.]} 


(24th June. 
HOUSE OF COMMONS 


Read Second Time :— 
PEABODY Donation FunpD Bit [H.L.] 


Read Third Time :— 
FINANCE (No. 2) Birt [H.C.]} 
SouTH LANCASHIRE TRANSPORT BILL [H.L.] 


QUESTIONS TO MINISTERS 


BRITISH CIVILIANS IN GERMANY (PENAL CODE) 

In answer to Mr. MARLOwE, who raised the question of British 
civilians in Germany being punishable by Control Commission 
courts for offences unknown to the English law, the MINISTER OF 
STATE said that discussions had been proceeding in Germany 
with a view to simplification, and the staff side of the zonal 
Whitley Committee had been fully consulted. He hoped that 
a final decision would be reached before very long. He promised 
that the FoREIGN SECRETARY would consider Mr. Marlowe’s 
suggestion of a commission of inquiry into the matter. 

[21st June. 


Town AND COUNTRY PLANNING ACT (PUBLICITY) 

In answer to questions by Mr. DUMPLETON and Mr. CHETwyND 
about the publicity to be given to the Town and Country Planning 
Act, 1947, the PARLIAMENTARY SECRETARY TO THE MINISTRY 
oF TOWN AND COUNTRY PLANNING (Mr. KING) said that news- 
paper advertisements would draw attention to the coming into 
operation of the Act. The advertisements would advise people 
not to buy or sell land until they had found out their position 
under the Act, and would tell them that leaflets about various 
aspects of the Act would be obtainable free from local authority 
offices. Posters were also being supplied to local authorities. 
An explanatory memorandum on the Act had been prepared and 
Pt. II of it was about to be published and would be available at 
the Stationery Office. A popular booklet in question and answer 
form would also be ready fairly soon. On development charges 
the Central Land Board had published an explanatory pamphlet 
in simple language known as Form D.1.A. Copies could be got 
from any local authority in England, Scotland and Wales except 
in the London County Council area, where they could be got 
from County Hall, or, in the City of London, from the Town Clerk’s 
office. {22nd June. 


[21st June. 


[25th June. 
[21st June. 
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REGISTRATION OF TRADE MARKS 

In answer to Mr. AsSHETON, the PARLIAMENTARY SECRETARY 
TO THE BOARD OF TRADE (Mr. BELCHER) said that the average 
period between the filing of an application for the registration 
of a trade mark and the communication to the applicant of the 
official report was now about ten months. {22nd June. 

LirE ANNUITIES (TAXATION) 

In answer to Mr. DuMPLETON, the FINANCIAL SECRETARY TO 
THE TREASURY said that the question of the taxation of purchased 
life annuities, since the decision in J.R. v. Wesleyan and General 
Assurance Society (1948), 92 Sor. J. 193, was under consideration. 

[24th June. 


RECENT LEGISLATION 


STATUTORY INSTRUMENTS 1948 


No. 1327. Copyright (Rome Convention) (Iceland) Order, 1948. 
June 22. 

No. 1283. Local Land Charges (Amendment) Rules, 1948. 
June 15. 

No. 1331. Matrimonial Causes (War Marriages) (Seychelles) 
Order, 1948. June 22. 

No. 1317. Railway and Canal Securities (Conversion Date) 
(No. 7) Order, 1948. June 19. 

No. 1285. Road Haulage Undertakings (Notices of Acquisition, 
etc.) Regulations, 1948. June 15. 

No. 1286. Road Haulage Undertakings (Payment of Com- 
pensation) Regulations, 1948. June 15. 

No. 1309. Town and Country Planning (Erection of Industrial 
Buildings) (Scotland) Regulations, 1948. June 16. 

No. 1236. Town and Country Planning (Transfer of Property 
and Officers and Compensation to Officers) 
Regulations, 1948. June 11. 

No. 1330. West African Court of Appeal Order in Council, 


1948. June 22. 


LAND REGISTRY 
Form A.5. Application for Registration of a Dealing with Part 
of the Land comprised in a Registered Title. 


MINISTRY OF TOWN AND COUNTRY PLANNING 
Circular No. 46. Town and Country Planning (Transfer of 
Property and Officers and Compensation to Officers) 
Regulations, 1948. June 15. 


[Any of the above may be obtained from the Publishing Department, 
S.L.S.S., Ltd., 88/90, Chancety Lane, W.C.2.] 


NOTES AND NEWS 


Honours and Appointments 
The Lord Chancellor has appointed Sir LionEL Lracu to the 
office of Official Referee of the Supreme Court of Judicature. 


Mr. G. Russe. Vick, K.C., has been elected Chairman of the 
General Council of the Bar in the place of Mr. G. O. Slade, K.C., 
recently appointed a Judge of the High Court. , 

Mr. G. G. TitsLey has been appointed Senior Assistant Solicitor 
to Norwich Corporation. He was admitted in 1946. 

Mr. E. H. Dopps has been appointed Assistant Solicitor to 
Norwich Corporation. 

The following appointments are announced in the Colonial 
Legal Service: Mr. E. G. Fitt, Chief Registrar of the Supreme 
Court, Palestine, to be Administrator-General, Nigeria ; Mr. R. H. 
Murpuy to be Resident Magistrate, Tanganyika. 





Notes 
WAR DAMAGE ACT, 1943 (PART II) 
RESTRICTION OF ASSIGNMENTS OF CLAIMS UNDER THE 
BusINnEss SCHEME 

The attention of claimants and of their professional advisers 
is drawn to s. 98 of the War Damage Act, 1943, which provides 
that an assignment, whether absolute or by way of charge, of the 
right to a payment under the business scheme or of any part of 
such a payment, other than an assignment which does not affect 
any beneficial interest in such a payment or in any part of such a 
payment, shall be of no effect until it has been approved in writing 
by the Board of Trade. Similar restrictions apply under the 
War Damage to Goods (General) Regulations, 1943, to claims for 
losses sustained before the coming into operation of the business 
schemes. 
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AUDITORS UNDER THE COMPANIES ACTS 


The following bodies of accountants established in the United 
Kingdom have been recognised by the Board of Trade for the 
purposes of s. 23 (1) of the Companies Act, 1947: The Institute 
of Chartered Accountants in England and Wales; The Society 
of Incorporated Accountants and Auditors; The Association of 
Certified and Corporate Accountants ; The Society of Accountants 
in Edinburgh; The Institute of Accountants and Actuaries in 
Glasgow; The Society of Accountants in Aberdeen; The 
Institute of Chartered Accountants in Ireland. 

A member of the above bodies is accordingly qualified, so far 
as the above provision is concerned, for appointment as auditor 
of a company. 

In addition, persons may be authorised by the Board of Trade 
to be so appointed either— 

(a) as having similar qualifications obtained outside the 

United Kingdom, or 

(b) as having obtained adequate knowledge and experience 
in the course of his employment by a member of one of the 
above bodies, or 

(c) as having before 6th August, 1947, practised in Great 

Britain as an accountant. 

Forms of application for authorisation may be obtained from 
the Assistant Secretary, Board of Trade, Insurance and Companies 
Department, Romney House East, Tufton Street, London, $.W.1. 


COMPANIES ACTS: CERTAIN PROVISIONS EXTENDED 
TO UNREGISTERED COMPANIES 

Under the Companies (Unregistered Companies) Regulations, 
1948 (S.I. 1948 No. 1398) the provisions of the Companies Acts 
as to prospectuses, allotment, annual return, accounts, and audit, 
are extended to apply to certain unregistered companies (including 
chartered companies trading for profit, and certain public utility 
companies formed under private Acts of Parliament). In the 
case of most of the companies concerned, these provisions will 
apply as from 1st October, 1948, and accounts laid before a 
general meeting of such a company held on or after that date 
will have to comply with the new provisions. In the case of 


companies carrying on water, hydraulic power, or pier under- 


takings, the provisions in question will not apply until 1st July, 
1949. The provisions of the Companies Acts as to investigations 
and as to the register of directors and secretaries will apply to 
all the companies concerned as from Ist July, 1948. 


THE WORSHIPFUL COMPANY OF SOLICITORS OF THE 
CITY OF LONDON 

The annual meeting of Liverymen and Freemen was held at 
Tallow Chandlers’ Hall on Wednesday, 23rd June, the Master, 
Mr. A. P. Whatley, in the chair. 

In his address the Master referred to the proposals of The Law 
Society for amendment of the scales of solicitors’ remuneration, 
and particularly the proposed removal of the “ ceiling,’’ for which, 
if it took effect, the profession should be eternally grateful to 
Past Master Bullock. Referring to the recent ladies’ banquet at 
the Mansion House, he dwelt on the advantages of the social 
functions held by the Company, which gave to solicitors, who, as 
a profession, led somewhat solitary lives and communicated with 
each other mainly by deputy or in writing, an opportunity of 
meeting their fellows on a friendly footing. The Master also 
dealt with the question of current trends in legislation, and said 
it was of the utmost importance that the law should be readily 
ascertainable, and, when ascertained, easily understood, which, 
he said, was at the present time frequently not the case. Statutes 
of great length and complexity were being passed, often without 
adequate deliberation, and in some cases the statute itself was 
hardly more than a framework, the details being filled in later 
by Orders in Council, which were made in large numbers—he 
believed an average of eight a day. The language in which 
statute law was couched was often such that no two commentators 
were in agreement as to its construction, and it might then take 
years of litigation before His Majesty’s judges gave a final and 
conclusive ruling. The subject might even find that he had no 
recourse to the courts and that the final judge was the Minister 
concerned. The Master deplored as one of the most unfortunate 
features of modern legislation, tending to bring the law into 
contempt, the imposition of penalties for acts involving no kind 
of moral turpitude, and the provision in the recent Motor Spirit 
(Regulation) Act which ran counter to the doctrine which has 
long been the pride of English law that a man is to be presumed 
innocent until his guilt is proved. In concluding his speech, the 
Master added that at the present time, more perhaps than ever 
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in history, the judiciary and the legal profession were the defenders 
of the liberty of the subject and it behoved them to be continually 
on guard lest that liberty be imperilled. 

Past Master Bullock presented to Mr. A. F. Steele, the Clerk, 
a Georgian engraved silver salver of 1737 in appreciation of his 
services to the Company, and at the conclusion of the meeting 
the new Master (Mr. H. N. Smart, C.M.G., O.B.E., J.P.) and 
Wardens were installed in office. After the Court following the 
meeting the Master and Wardens entertained a number of 
member of the Livery at a court dinner. 


Wills and Bequests 

Mr. H. G. Bennett, solicitor, of Leicester, left £18,013, with net 
personalty £17,814. 

Mr. J. Butterworth, solicitor, of Harrogate, left £19,721, with 
net personalty £18,960. 

Mr. J. R. Jacob, solicitor, of Abergavenny, left £79,549. 

Colonel W. M. Phillips, solicitor, of Lincoln, left £48,210, with 
net personalty £45,128. 

Mr. P. Urban, solicitor, of London Wall, E.C.2, left £2,737, 
with net personalty £2,611. 


OBITUARY 


Mr. E, AYRTON 
Mr. Edwin Ayrton, solicitor, of Messrs. Edwin Ayrton, Eccles 
and Co., of Sheffield, died recently, aged seventy-three. He 
was admitted in 1899, 
Mr. H. CARTER 
Mr. Hubert Carter, retired solicitor, of Bath, died on 26th May, 
aged sixty-six. 
Mr. J. C. GIBSON 
Mr. James Carnochan Gibson, solicitor, of Wigan, died on 
7th June, aged seventy-eight. He was admitted in 1894. 
Mr. J. N. NABARRO 
Mr. Joseph Nunes Nabarro, LL.B., B.A., solicitor, of Messrs. 
J. N. Nabarro & Sons, of Piccadilly, died on 22nd June, aged 
sixty-four. He was admitted in 1909. 
Mr. D. E. SPEIGHT 
Mr. David Ewart Speight, solicitor, of Messrs. Armitage, 
Speight & Ashworth, of Leeds, died on 24th June. He was 
admitted in 1902. 


COURT PAPERS 


SUPREME COURT OF JUDICATURE 
TRINITY SITTINGS, 1948 
COURT OF APPEAL AND HIGH COURT OF JUSTICE 


CHANCERY DIVISION 

RoTA OF REGISTRARS IN ATTENDANCE ON GrRouP A 

EMERGENCY APPEAL Mr. Justice Mr. Justice 
Rota Court I VAISEY ROXBURGH 
Witness Non-Witness 

Mr. Hay Mr. Reader 
Farr Hay 
Blaker Farr 
Andrews Blaker 
Jones Andrews 
Reader Jones 


Group B 
Mr. Justice Mr. Justice 
JENKINS HARMAN 
Non- 
Witness 
Mr. Andrews 
Jones 
Reader 


Date 
July 5 Mr. Blaker 
Andrews 
Jones 
Reader 
Hay 
Farr 


Mr. Hay 
Farr 
Blaker 
Andrews 
Jones 
Reader 


Mon., 
Tues., 
Wed., 
Thurs., ,, 
Fri., 
Sat., 
Group A 
Mr. Justice 
WYNN PARRY 
Business 
as listed 
5 Mr. Farr 
6 Blaker 
7 Andrews 
8 Jones 
9 
10 


Mr. Justice 
ROMER 
Business 
as listed 
Mr. Jones 
Reader 
Hay 
Farr 
Blaker 
Andrews 


Witness 
Mr. Blaker 
Andrews 
Jones 
Reader 
Hay 
Farr 


Date 
Mon., July 
Tues., 


Reader 


Hay Blaker 





‘ THE SOLICITORS’ JOURNAL” 
Editorial, Publishing and Advertisement Offices : 
Lane, London, W.C.2. Telephone: Holborn 1403. 
Annual Subscription : {3 inclusive (payable yearly, half-yearly or 
quarterly in advance), 
Advertisements must be received first post Tuesday. 


Contributions are cordially invited and should be accompanied by 
the name and address of the author (not necessarily for publication). 


88-90, Chancery 











